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DISTRICT COURT, CITY AND COUNTY OF
DENVER, STATE OF COLORADO

Court Address: 1437 Bannock Street
Denver, CO 80202

IN THE MATTER OF THE INVOLUNTARY
LIQUIDATION OF AMERICAN INTERCAPITAL
HOLDING, LLC, d/b/a/ AMERICAN
INTERCAPITAL DEPOSITORY & TRUST

JOHN W. SUTHERS, Attorney General
Cathern H. Smith,* #39715
Assistant Attorney General
1525 Sherman Street, 7th Floor
Denver, Colorado 80203
Phone Number: (303) 866-4108
Facsimile: (303) 866-5395
*Counsel of Record

Kenneth F. Rossman, IV, #29249
Tamara F. Goodlette, #35775
Rothgerber Johnson & Lyons LLP
1200 17th Street, Suite 3000
Denver, Colorado 80202-5855
Phone Number: (303) 623-9000
Email: tgoodlette@rothgerber.com

  COURT USE ONLY   

Case Number: 07CV11222

Div.: Ctrm.:

MOTION TO APPROVE SETTLEMENT

Petitioner Steven A. Strunk, Commissioner of Banking for the State of Colorado,
in his capacity as Liquidator and Receiver (“Liquidator”) of American Intercapital
Holding, LLC d/b/a American Intercapital Depository & Trust (“AIDT”), hereby
petitions this Court for entry of an Order approving the Liquidator’s proposed settlement
with defendants Marc Berger, David C. Munoz, Richard E. Rosenberg, Jerry James, and
Susan M. James (the “Board Defendants”).1

1 Counsel for the Liquidator has conferred with counsel for Marc Berger, David C.
Munoz, and Richard E. Rosenberg, who do not oppose the relief requested in this Motion.
Counsel for Jerry James and Susan M. James were unable to provide their clients’
position on this Motion. Counsel for the Jameses moved this Court to withdraw their
representation of the Jameses on July 12, 2009.
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1. The Board Defendants and Steven A. Strunk, Commissioner of Banking for
the State of Colorado, in his capacity as Liquidator and Receiver of AIDT participated in
mediation on May 14, 2010 and reached settlement of the claims in this matter. See
Exhibit A. The terms of the settlement were included in a formal Release of All Claims
with Board Defendants executed by the Liquidator. See Exhibit B (the “Release”).

2. The Board Defendants and the Liquidator are referred to as the “Parties.”

3. The relevant facts and circumstances giving rise to the proposed settlement
between the Liquidator and the Board Defendants are summarized in Paragraph 6 below
and in the Recitals of the Release.

4. The Parties propose to settle and resolve all disputes between and among
them, pursuant to the terms set forth in the Release, with each party to pay its own costs
and attorneys’ fees.

5. Section 11-103-804(1)(b), C.R.S. requires the Liquidator to secure approval
of the Court in which notice of possession of the liquidated bank has been filed to
“[c]ompromise or release any claim if the amount of the claim exceeds five hundred
dollars, exclusive of interest.”

6. Pursuant to C.R.S. § 11-103-804, because the Liquidator seeks to settle the
disputes with the Board Defendants, the Liquidator seeks Court approval and requests
that the terms and conditions of the attached Release be approved as in the best interests
of AIDT and its creditors. The $1,850,000 from the Release is a material sum that would
have otherwise not been available to AIDT’s creditors and which will be immediately
placed in the estate of AIDT. In addition, resolution of these cases will free up for
distribution the amount remaining in the reserve held by the estate after the first
distribution to pay potential future litigation costs. For the foregoing reasons,
the Liquidator believes that the Release is in the best interests of AIDT and its creditors
and the Liquidator requests that the terms and conditions of the Release be approved.

7. As part of the resolution of the case with the Board Defendants, those
defendants insisted on dismissal not only of the claims against them, but also of the
claims against defendants Steven J. Shuster, CPA and Shuster and Company, P.C. The
Liquidator is filing a Motion to Dismiss All Claims With Prejudice Against Steven J.
Shuster, CPA and Shuster and Company, P.C. at the same time as the filing of the instant
motion.

8. The Liquidator will cause notice of this Motion to Approve Settlement and
the proposed Release to be sent to the last known address of each Level II creditor and
the Motion to Approve Settlements and the proposed Settlement Agreements will be
posted on the Liquidator’s web page upon the filing of this Motion.
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9. For the Court's consideration, a proposed Order Approving Settlement is
submitted simultaneously herewith.

WHEREFORE, Petitioner Steven A. Strunk, Colorado Banking Commissioner, in
his capacity as Liquidator and Receiver of AIDT respectfully requests that this Court
enter an Order approving the Settlement Agreement and for such other relief as is proper.

Dated this 14th day of July, 2010.

JOHN W. SUTHERS
Attorney General

s/Cathern H. Smith
Cathern H. Smith, #39715
Assistant Attorney General

ROTHGERBER JOHNSON & LYONS LLP

s/ Tamara F. Goodlette
Kenneth F. Rossman, #29249
Tamara F. Goodlette, #35775

Attorneys for Steven A. Strunk, as Liquidator of
American Intercapital Holding, LLC d/b/a
American Intercapital Depository & Trust
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CERTIFICATE OF SERVICE

I hereby certify that on the 14th day of July 2010, a true and correct copy of the
foregoing Motion to Approve Settlement was served via LexisNexis File & Serve
unless otherwise indicated, addressed to the following:

Thomas D. Birge, Esq.
Carla B. Minckley, Esq.
9055 E. Mineral Circle, Suite 110
Centennial, CO 80112-3457

Attorneys for Defendant Shuster &
Company, P.C. and Steven J. Shuster, CPA

Frederick W. Klann, Esq.
James M. Meseck, Esq.
WHITE & STEELE, P.C.
600 17th Street, Suite 600N
Denver, CO 80202-5406

Attorneys for Defendant Marc Berger

Jeffrey S. Pagliuca, Esq.
HADDON, MORGAN, MUELLER, JORDAN,
MACKEY & FOREMAN PC
150 East 10th Avenue
Denver, CO 80203

Attorneys for Defendant Jerry James

Michael L. O’Donnell, Esq.
Julie M. Walker, Esq.
Theresa R. Wardon, Esq.
Wheeler Trigg O’Donnell LLP
1801 California Street, Suite 3600
Denver, CO 80202

Attorneys for Defendant Susan M. James

John M. Palmeri, Esq.
Heather K. Kelly, Esq.
GORDON & REES LLP
555 17th Street, Suite 3400
Denver, CO 80202

Attorneys for Defendant David C. Munoz

Bruce A. Montoya, Esq.
Matthew R. Groves, Esq.
MESSNER & REEVES, LLC
1430 Wynkoop Street, Suite 300
Denver, CO 80202

Attorneys for Defendant Richard E.
Rosenberg

Level II Creditors of AIDT

The Liquidator is prohibited from listing the names and addresses of AIDT depositors
pursuant to the privacy protections of the Colorado Foreign Capital Depositories Act,
C.R.S. § 11-37.5-201 through -219.

A duly signed original is on file at the offices of
Rothgerber Johnson & Lyons LLP

s/ Donna L. Johnson
Donna L. Johnson
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